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IN THE SUPREME COURT
OF THE STATE OF UTAH
PATRICIA M. BURKE,
Plaintiff/Respondent,

:
:
:

APPELLANT'S TvDTIQN
FOR REHEARING

:

Civil No. 20404

vs.
RICHARD C. BURKE,
Defendant/Appellant.

:

COMES NOW the Appellant

above named, by and through his

attorney John T. Caine and respectfully

requests, pursuant

to

Rule 35 of the Utah Rules of Appellate Procedure that this Court
reconsider

its decision of October 3, 1986, wherein

the

lower

Court's decision was affirmed on the basis that the Court did not
have sufficient evidence in the record before it to reverse the
decision of the lower Court.
The

Court's

decision

is

based

upon

the

transcript of the testimony of the parties was not
the Record on Appeal.
not critical

fact

that

included

a
in

The testimony of the parties however, was

in resolving

the issue raised on the Appeal

and

therefore, was not included.
The

issue raised by the Appeal concerned whether or not a

Corporation existed which owned certain property in question and

the inconsistency of the lower Court's ruling, finding that for
one property

the Corporation was

in existence, (Pepperwood) but

for another it was not. (The house and adjoining pastureland)
The Record on Appeal did contain all Exhibits
introduced

at

the Trial, demonstrating

which were

the existence of the

Corporation in question and the ownership by that Corporation of
the property.
submitted

There were also, Memorandum of Counsel, that were

to the Judge, which

in effect,

supported

those

Exhibi ts.
The only dispute concerned
Plaintiff

the oral

testimony given by the

and Defendant which as acknowledged

both counsel, was disparate

in the Brief of

in the claims of ownership.

The

issue before this Court however, was how the lower Court could,
after

receiving

their

conflicting

Exhibits which consistently
Corporation

over

testimony and reviewing the

established

the existence of the

a ten year period, find that the Corporation

existed for one property and not for another.
not

require

a

transcript

of

the

This decision did

testimony

of

protagonist's in the case to make that determination.

the

two

All of the

other relevant material was there.
If in fact this Court was not
material

that

the

disagreeing, will
the Court

does

lower Court

convinced

by the

erred, then Appellant, although

abide by that decision.

But, to suggest, as

in its decision, that there was not

evidence, is incorrect, as there were
Appellant's Brief

relevant

specific

sufficient

references

in

to documents on Appeal as part of the record,

which supported its position.

The Appellant respectfully requests to the Court, that if in
fact the Court has made an error in not reviewing those documents
because

it did not receive a transcript of the testimony of the

two individuals

in this case

(there.v/ere no other witnesses

called), then it is Appellant's desire that the Court review the
record

again

and

after

reviewing

those

documents, make

an

appropriate decision.
RESPECTFULLY SUBMITTED this /C^

day of October, 1986.

JOHN
Attorney for Appellant

CERTIFICATE OF MAILING
I hereby certify

that I mailed a true and correct copy of

the above and foregoing Motion to counsel for the Plaintiff, Mark
Larson, Attorney at Law, Suite 520> Boston Building, 9 Exchange
Place, Salt Lake City, Utah o^JUHr-^ostage DXjap^i^ this
of October, 1986.
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